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1 L BACKGROUND

2 This matter concerns a fandnriting solicitation sent in connection with an event hosted by

3 Spears for Adjutant General, South Carolina Adjutant General Stan Spears' re-election

4 committee.1 The face of the solicitation states "[yjou are cordially invited to attend a private

ui 5 reception honoring Adjutant General Stan Spears with special guest United States Senator John
O
jjjjj 6 McCain." The second page consists of reply cards that contain boxes for donors to check
h-
r*j 7 donation amounts ranging from $100 to $1,000, followed by a boxed labeled "Other.*1 See
<=r
** 8 Attachment 1. At the bottom of the reply card is a disclaimer stating:

O
HI 9 Contributions to Spears for Adjutant General are not tax deductible for federal

10 income tax purposes. The solicitation of funds is being made only by Spears for
11 Adjutant General. We are honored to have Senator John McCain as our Special
12 Guest for this event In accordance with federal law. Senator McCain is not
13 soliciting individual funds in excess of $2,100 per person, nor is he soliciting
14 corporate, labor union, or foreign national contributions. South Carolina state law
15 allows campaign contributions of up to $3,500 per election cycle. Registered
16 lobbyists please disregard.
17
18 The complainant alleged that Senator McCain violated the Msoft money" prohibitions

19 enacted in the Bipartisan Campaign Reform Act ("BCRA"), specifically, 2 U.S.C. § 441i(e) and

20 11 C.F.R. ft 300.62. which prohibit Federal candidates and officeholders from, among other

21 things, soliciting funds in connection with any non-Federal election unless the funds are in

22 amounts that do not exceed the Federal Election Campaign Act of 1971, as amended (the

23 "Act's"), contribution limits and do not come from prohibited sources. In response to the

24

1 The SoiMhCaroliiuAdjiitaiit General is an elected offkHal who oversees the South Carolina Army and Air
National Guards.
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1 complaint, counsel for Senator McCain stated that a representative of Senator McCain reviewed

2 a draft of the invitation "to ensure that it included die disclaimers required by the FEC for

3 invitations to state candidate events mentioning federal officeholders." See McCain Response, at

4 1.

& 5 As explained below, we conclude that based on (he statute and the Commission's
O
^j 6 Advisory Opinions interpreting BCRA's soft money prohibitions, a Federal officeholder or
K.

<M 7 candidate may not consent to appear in a solicitation that is not expressly and entirely limited to
*$
«•
£> 8 amounts and sources that comply with the Act's contribution limits and source prohibitions. We
O
*~< 9 therefore recommend the Commission find reason to believe that Senator McCain violated

10 2 U.S.C. § 441i(e) and 11 CF.R. § 300.62.

ll

12!
13 ;

14

IS

16

17

18

19 IL DISCUSSION

20 UiulerBCRA,Fedeial officeholders and candidates for Federal office inay not solicit.

21 receive, direct, transfer or spend funds in connec^onwimdmer Federal or non-Federal elections,

22 unless the funds comply with Federal contribution limits, source restrictions, and reporting
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1 requirements. 2 U.S.C. ft§ 441i(eXlXA) and (B); 11 C.F.R. {§ 300.61 and 300.62. Specifically.

2 a Federal officeholder or candidate, whether in connection with a Federal or non-Federal

3 election, may not raise funds from individuals that exceed the current limit of $2,300 per election

4 per candidate,2 and may not raise funds rrom<x)rporatim8 or labor organizations.3 The

5 Commission defines the term "solicit" to mean "to ask, request, OT recommend, exptitidy or

6 implicitly, that another person make a contribution, donation, transfer of funds, or otherwise

7 provide anything of value." 11 CF.R. $30O2(m).4

8 The Commission has interpreted this prohibition in the context of particular facts

9 presented in several Advisory Opinions regarding Federal candidates' and officeholders'

10 participation in fundraising events where donations outside of Federal contribution limits and

11 source restrictions were sought See AO 2003-03 (Cantor), AO 2003-36 (Republican Governors

2 At the time of the alleged violation, the individuilcoolribution limit wu $2,100.

3 A Federal ofllccfaolder or cinrtkiatft tor Federal ofn^
fundnJsing event for • State, district, or local committee of a political party, without restriction or regulation.
2UAC|441i(eX3);llCFJL5300^4. htheFiphmrinniiidJuidficttionfor 11 CPU j 300.64, the

c^^
officeholder* say at the State party fundnishig events tbemnlvet... the regulanm does not aftwt the prohnntionm
Fedend candklaiei aad orflMliokleri
telephone cab, or any oOernnidrusiiigsp^
Federal candidate or officeholder may deliver at a State party fundraisinsj event, when a Federal candidato or
ofBceholdcr ligm a rondndatog letter or makri any odier wi iUcu appeal for non-Federal funda, there it no question
diet a tolicitetion hat taken place that is restricted by2UAC.f441i(cXD" 70 Fed. Reg. 37^49. 37,653 (June 30,
2005).

4 TteOmnniiiiontdoptedthiidefniitkmof^^^
States Court of Appeals for the District of Columbia Circuit in S*fly» v. FfiC. 414 F.3d 76 (D.C. Or. 2005). /«A'f«i
earn: denied (Oct 21, 2005). TheCoointiiaicnipeciiieallydBcitoBdtDiM
the Ad visoryOpbuomthit are applicabk here or to initiate
that the principles articulated in time Advisory Opinions are weU-understood and thst "ttc connnuniQf is conprylng
with them." See 71 Fed. Reg. 13,926, at 13̂ 30-31 (Mar. 20, 2006).
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1 Association ("flGA")); see also AO 2003-37 (Americans for a Better Country ("ABC"))

2 (superseded by 11C J.R. § 106.6 on Nov. 23.2004).5

3 The facts addressed in the Cantor Opinion relate to the appearance of Federal candidates

4 and officeholder* in publicity preceding an event at which funds would be raised for state

5 candidates. Specifically, the requestors noted that

6 [T]hey would like Representative Cantor to: (1) attend campaign events, including
7 fundraisers, (2) solicit financial support, and (3) do so orally or in writing.
8 Congressman Cantor would like to participate in their campaigns in this manner.
9 Requestors ask for guidance from the Commission about the degree to which

10 Representative Cantor, as a Federal officeholder and candidate, may engage in
11 State and local election activities.
12
13 In response to the specific question asking whether the Congressman's attendance at the event

14 niay be publitized and wheuer he inay participate in tte

15 Commission responded:

16 Section 441i(eXl) and section 300.62 do not apply to publicity for an
17 event where that publicity does not constitute a solicitation or direction of non-
18 Federal funds by a covered person, nor to a Federal candidate or officeholder
19 merely because he or she is a featured guest at a non-Federal fundraiser.

20 In the case of publicity, the analysis is two-fold: First, whether the
21 publicity for the event constitutes a solicitation for donations in amounts
22 exceeding the Act's limitations or from sources prohibited from contributing
23 under the Act; and second, whether the covered penon appro ved, authorized, or
24 agreed or consented to be featured or named in, the publicity. If the covered
25 person has approved, authorized, or agreed or consented to the use of his or her
26 name or likeness in publicity, and that publicity contains a solicitation for
27 donations, there must be an express statement in that publicity to limit the
28 solicitation to funds that comply with the amount h'nutations and source
29 prohibitions of the Act

30 AO 2003-03 (Response to Question 3.c) (citations omitted).
s Counsel for Senator McCain properly notes, in letponse to the complaM in this imtter.thiiSeniior McCain u'In
the nine position as the requestors" in Cantor and RGA and tfaettfore may rdy on the Advisory Opinioni without
being subject to sanction. See2U.S.C.ft437f(c).
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1 The Commission revisited the issue of covered persons* participation as featured guests

2 in RGA. The specific question there was:

3 l.b. May a covered individual participate [as a featured guest at an RGA
4 fundnising event] by having his name appear on written solicitations for an RGA
5 fundraising event as the featured guest or speaker?
6

a> 7 After restating the two-step analysis from the Cantor Advisory Opinion, the Commission
a
^ 8 answered:
K
<%j 9 A Federal candidate may not solicit funds in excess of the amount limitation or in
<3T 10 violation of the source prohibitions of the Act If the covered individual approves,
** 11 authorizes, or agrees or consents to be named or featured in a solicitation, the
Q 12 solicitation must contain a clear and conspicuous express statement that it is
rH 13 limited to funds that comply with the amount limits and source prohibitions of the

14 Act.

15 AO 2003-36 (Response to Question l.b).

16 Thus, if a Federal officeholder or candidate approves, authorizes, or agrees or consents to

17 be named or featured in a solicitation, then the entire solicitation must be limited to Federally

18 permissible funds. The Commission further explained this restriction in £GA, stating that a

19 disclaimer will not inoculate a covered person who approves his or her appearance in a

20 solicitation that explicitly seeks funds beyond the limits and prohibitions of the Act

21 Specifically, the Commission explained that a disclaimer is inadequate where, as here, the

22 publicity or other written solicitation asks for funds in excess of the Act's contribution limits or

23 from prohibited sources:

24 Although Advisory Opinion 2003-03 [Cantor] might be read to mean that a
25 disclaimer is required in publicity or other written solicitations that explicitly ask
26 for donations 'in amounts exceeding the Act's limitations and from sources
27 prohibited from contributing under the Act,' that was not the Commission's
28 meaning. The Commission wishes to make clear that the covered individual may
29 not approve, authorize, agree, or consent to appear in publicity that would
30 constitute a solicitation by the covered person of funds that are in excess of the
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1 limits or prohibitions of the Act, regardless of the appearance of such a
2 disclaimer.
3
4 AO 2003-36, at n.9.

5 Subsequently, the Commission again considered the involvement of Fedenl officeholders

6 or candidates in fundnising for non-Federal elections in the AflC Advisory Opinion. In ABC,

7 which primarily addressed the allocation of expenses by noncoimected committees and was

8 superseded when the Commission enacted new regulations regarding the allocation of certain

9 expenses (we 69 Fed. Reg. 68,056,68,063 (Nov. 23,2004). the requestor asked if Federal

10 officeholders or candidates could be named as "hxmored guests" or *Yeatured srjeaters" at

11 fundnising events for ABC's non-Federal account The Commission, citing to both the Cantor

12 and RGA Advisory Opinions, stated:

13 [A] candidate's consent or agreement to be mentioned in an invitation as an
14 honored guest, featured speaker or host, where that invitation is a solicitation,
15 constitutes a solicitation by the candidate. Thus, if a candidate agrees or consents
16 tobeiiainedinafuiKliwstagsolititationu
17 host, or if the invitation constitutes a solicitation for any other reason, then the
18 solicitation must contain a clear and conspiciious statement that the eitfi'iv
19 solicitation is limited to funds that comply wim trie amount limits and source
20 prohibitions of the Act.
21
22 AO 2003-37, at 18 (emphasis added).6

23 In sum, to comply with the soft money prohibitions of BCRA, Federal officeholders and

24 candidates must adhere to the following requirements if and when they approve, authorize, agree

25 or consent to appear in a written solicitation in connection with the election of state candidates:

* Although AO 2003-37 (ABC) was superseded by new regulations addremng oerttin dkxuUion rules, we believe
the analysis as it pertained to Federal officeholder or randidslrinvolvememinfundrtisi^
is sound.
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1 1. A Federal officeholder or candidate may appear in written solicitations in

2 connection with the election of state candidates, so long as the solicitation is

3 expressly and entirely limited to amounts and from sources that comply with

4 the Act's contribution limits and source prohibitions.

^ 5 2. If a written solicitation in connection with the election of state candidates asks
•H
#> 6 for donations, but does not specify an amount, a Federal officeholder or
<M

rvj 7 candidate may appear in the written solicitation provided it contains express
<tf
*tf g language stating that the Federal officeholder or candidate is only soliciting
O
^ 9 amounts that comply with the Act's contribution limits and source

10 prohibitions.

11 3. However, if a written solicitation in connection with the election of state

12 candidates explicitly asks for donations of funds in amounts exceeding the

13 Act's contribution limits or from prohibited sources, then a Federal

14 officeholder or candidate may not appear in the solicitation regardless of

is whether there is an express statement limiting the Federal officeholder or

16 candidate's solicitation to funds that comply with the amount limits and

17 source prohibitions of the Act.7

7 An exception to this bar exists fa situation where a Federal o
the text of a solicitation. Such "mere mentkm"wuU not, m art ^
fcBdsbyteFedendoffiodnldcrQrcudidMB. SMAO20D3-36.it 6. At the open meeting at which the
Oonunimon diacuaied KGAt Commiasionefs streiaed that this waa a narrow exception that would coverf foe
CTatnptej instances where a atate candidate sought and received penmauon from a UiS. Senator to refer in a
solicitation to tete^ that be or she worked u a staff menibCT See Audio Tape Discussion of AO
2003-36 (Ian. 7,2004). In any eveia, the ptonrinemrefaencet to Senator Mc^^
for thia event go well beyond "mere mention,- and an ofn^xholder'sappeanuicem such capadtieau specifically
addressed in AO 2003-36.
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1 The only limitation placed on the solicitation at issue in this matter was that it was not

2 seeking contributions from "Guard members or registered lobbyists." See Attachment 1. The

3 solicitation did not contain any language stating that the entire solicitation was limited to

4 Federally permissible sources. See id. In addition, the solicitation was not expressly limited to

™ 5 $2,100, and although it sought specific amounts only up to $1,000, the inclusion of the'XXher*'
•H

^ 6 box along with the disclaimer that "South Carolina state law allows campaign contributions of up
rx
<M 7 to $3,500 per election cycle" implied that individual contributors may exceed the Federal
^3T

Q 8 contribution limits. See 2 U.S.C. § 441a.
0 ••H 9 Pursuant to our reading of the statute and applicable Advisory Opinions, it therefore

10 would run afoul of BCRA's prohibitions on soliciting non-Federal funds for Senator McCain's

11 name or likeness to appear in this invitation as a featured guest or speaker since he approved,

1 Our aiialysisiiiay reflect the regulated coimnun^ IntfaeCommunoD'snileiiiakiiigODthe
dflflnilions of laoUcif; and ̂ direct," and in its cutter ralcinaking on candidate solicitations at slate, district, and local
party fundmiing events, commpntera See
DefiiiilioiisortlSolkar The Cainpaign Legal Center, whose President and
General Counsel represents Senstor McCain in this matter, comedy sunvnsiiied the relevant portions cXRGA
through an example apparently like the solkninoo in this matter, and condudedtnat such a s^
violate BCRA The Campaign Legal Center's website explains:

The Advisory Opinion also sets forth niks for RGAwrta^
candidates ard officeholders, among other things clarifying tNrt BOA urt
which a Federal officeholder or candklate has authcdzedlu^ or her appearance may nc4 ask fw
QODaUIODB §vOID X^DQCsTsiBilV aalLVCKalUIBIDlC alOiaVDH OT CXOOOQUIft •nBQBL'IU 4UDOQBK UflUDulQOB) CC»JKtM DIC

solkintkn cannot ask for a SSO.DOO cofitributkmnxmindivkuiaUbmthenindica^
Federal officeholder is only asking for $5.(X)Odanatk)m from individuals).

PEC Issues Advisory Opinion 2003-36 on Puiidraisin|forRGA(avoWaWeaf
http^/www.aniMi|TltenlCTntffl'imyPEC-1^->rt^ (Jm. 12, 2004)) (Attachment 2). See alto The Republican
Governors' Opinion: More on What Candidates Can, or Cannot. Do with "527s" (ovoitaWe or

the uvitationmthuMUR, however, the Cainp^
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1 authorized, agreed, or consented to be featured, or named in, the invitation.9 See supra, pp. 2-3.

2 Moreover, the disclaimer in the solicitation, noting that M[t]he solicitation for funds is being

3 made only by Spears lor Adjutant General" and that M[i]n accordance with Federal law, Senator

4 McCain is not soliciting individual contributions in excess of $2,100 per person, nor is he

5 soliciting corporate, labor union, or foreign national contributions" does not suffice to divorce

6 the Senator from the fact that the entire solicitation is not expressly and entirely limited to

7 Federally permissible funds. See supra, pp. 4-8. We therefore recommend that the Commission

8 find reason to believe that Senator John McCain violated 2 U.S.C 5441 i(e) and 11 C.F.R.

9 S 300.62.

10

11

12

13

14

IS

16

17

18

19

9 The Executive Director of Senator B^^ rierring with legal counsel.
approved the invitation, including the disclaimer. Sw Affidavit of Ckauj Goldman (atlafhitiffnf to McCain
Response), at 1-2.
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1 IV.

2
3

4
5

11
12

13
14
15

16
17
18

19
20
21

RECOMMENPATIftN8
1. Find reason to believe that Senator John McCain violated 2 U.S.C. $ 441i(e)

and 11 C.F.R. § 300.62;

3. Approve the attached Factual and Legal Analysis; and

4. Approve the appropriate letter*

Date ThomaseniaP. Duncan
Acting General Counsel

Rhonda J.V
Associate General Counsel for Enforcement

Ann Marie Tetzaken
Assistant General Counsel

Adam chwartz
Attorney

22
23
24
25
26
27
28
29
30

1. Invitation to August 17,2006 campaign fiindraising event
2. FEC Issues Advisory Opinion 2003-36 on Fundraising tor RGA
3. The Republican Governors* Opinion: More on What Candidates Can, or Cannot, Do with

527s

S
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gro ĵhajjaadatahjp^GiunL On Junt 22,2004 t̂hajhna§ ggupaljad a
aaoond ooinpWrt agalnat ACT GhaiBng R WBB angaQfng hi ncnowkigand
wMU vtowtona of •• law. ina PEG haa not ariad on naaa ooraplalntB.

ATTACBMENTJL

Pn>Pamoniilo group Amarioa Comt Tognhar (ACT) toonHngly and
tawBt aouoidbiy

Novambar atoodon, tha 627 group vtotatod tha FManl Baodon Campaign

httnVAvww.caiiioaiffnIeffalcenter.are^FEC-129.htnil



Tlic Cmnpaign Legal Center FBftponmiiuion Proceeding^ ^pt Pfefije 4 of 13

Ad (FECA) by MQajy aooolting flundai opandJnp, monj moiwy on votar
1 by taw and uring toft—itihar tha

hart—monay to flnanoa dtaact irnlm. Thto oompUnt fotowaaaparala
afogoflona fltod In January agaJnat ACT and ottiar 627a group by tha trio.

overturn tha FEdi InooHon hi • oompWnt fltod hi 8000 by Iho KMVI for
CongriMCuinmiiM again* «"»lMllhPAC" 527 or^^

ttio 627 QTo )̂»houldhi¥a

00

^M^ t^^tfft^^mm kx^A*! Ituni VMHIQKHHM. nnaKii •
thatpRQlhadangaoadlnanyomarlwwofaolh /̂ThaFEC
MonltoOounHtaiwonniMidrikwioRlDaknoMa îojB
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6187 groups supporting Mi oandtoaoy haws sngagsd In Maga! uuoi dbiallon.

igailMlui»wth the John K^ry far PiMldwl

o
a

(k«A M •-• |̂ B^BA<J^^BL. _^^^ __•_£ ^ «_^_^_1 .«^^^_m »• •» UNR • ooun mnvoBHRr vmc rout n MUVIB «M0ioi ooun.

hi a Mror •ubmHhKt toflw FEC on Mtrah 16.2004, tM Cwnprign Ugtl
OontoTt Domocnoy 21 ond do Conrorfor RosponolM PoHoi floofMMd
•Htoui oonoam ttvl ttw CommWon to ajntn l̂ngtoiHolMflvtooiMny
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The Republican Governor*' Opinion: Mora on What Candldat
Cannot, Do with N527a"
Posted: 1/13/04

In Advisory Opinion 2003-36, the Federal Section
Commission ellowed federal candidates, federal
officeholders and their agents to raise federally
eligible funds In amounts of up to $5,000 per calendar
year for •Section 527" organlzations-that Is, political
organizations that are not registered with the FEC.
The opinion, Issued to the Republican Governors
Association and released yesterday, offers new.
Important and perspectives on the applicable law.

The Basic Idea

We need to begin at the beginning. Under BCRA,
federal officeholders, candidates and their agents may
raise funds In connection wtth federal elections only
within federal source restrictions, contribution limits
and reporting requirements. Similar rules apply CD
their fundralslng for ejections other than those for
fedei-al vffkx. They may raise only funds that fell
within the amounts permitted for federal contribution
limits and restrictions: I.e. they may not raise
corporate or labor money, or exceed a limit of $2,000
per election per candidate, and

Accepting RGA's representations that It participated in
state and local-but NOT federal elections—and
conducted no "Federal election activity," the FEC
found that fundralslng for the RGA was "In connection
with any election other than an election for federal
office." In other words, federal officeholders,
candidates and their agents could raise funds for the
RGA outside FEC reporting requirements, but only
from Individuals and other federally eligible sources,
such as federal PACs, and only In Increments of up to
$5,000 per calendar year. The FEC also allowed them
to attend, speak and broadly participate In 527 soft
money fundralslng events, so long as they either did
not actually ask for money, or qualified their
solicitations with disclaimers making dear that they
were asking only for federally permissible money.

The Specifics and the fine Print

The FEC suggested that federal officeholders and

AIT
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candidates could engage In a wide range of conduct In
connection with 527 fundralslng events without
triggering BCRA's fundralslng restrictions at all. It
emphasized that BCRA's soft money fundralslng
restrictions are triggered only when the candidate,
officeholder or an agent actually asks that a
contribution be made. A candidate or officeholder "will
not be held liable for soliciting ftjnds m violation of
[BCRA]... merely by virtue of attending or
participating In any manner In connection with a
fundralslng event at which non-Federal funds are

,_! raised." The candidate or officeholder can participate
KI In the event, or in any of the activities conducted at
co the event
™
r̂  Only a Candidate On Speak for Himself. This Is the
(%j key element of the FECs reading of this area of the
«JT law: federal officeholders and candidates would not
<? be held liable for the conduct of others outside their
O control. Officeholder or candidate liability, In the FECs
w words, "must be determined by his or her own speech

end actions In asking for funds or those of his or her
agents...." Thus, for example, a federal officeholder
or candidate could give a speech at a 527 soft money
fundralslng event without asking for funds, and
without needing to add a disclaimer, "even though
speeches by others solicit such funds." Congressman
Jones can be preceded and then followed on the
program by speakers urging financial support for the
organization; and so long as Jones does not also
appeal for funds, his Involvement In the program

no Illegal solicitation

But What If He Wants to Ask for Money ?W*t If
Jones does wish to ask for money In his pot lion of the
speaking program? The FEC allowed officeholders and
candidates to ask for funds while speaking at soft
money fundralslng events, but only "If written notices
are clearly and conspicuously displayed at the event
Indicating that the covered Individual to soliciting only
federally permissible funds." How many notices? The
FEC does not say. Alternatively, the officeholder or
candidate may make an oral disclaimer to that same
effect In his or her prasentetlon. The FEC endorsed
the following disclaimer:

"I em asking for a donation of up to
$5,000 per year. I am not asking for
funds from corporations, tabor ATTACHMENT
organizations, or other Federally . P** 2: of
prohibited

HttnV/www.iraHe«nfliiinnevhaidtow.con^^ candidat.. -9722/2006
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This statement would have to be Included In his or
her remarks, and presumably uttered audibly and not
sotto voce or In a foreign language (unless there Is
reason to believe that the audience, say, at some
National Day event, could understand the language
spoken). The FEC did stress that he or she need only
provide this disclaimer once, and need not make It
during "one-on-one discussions" with donors or other
people at the event.

The FEC reemphaslzed, as It has on other occasions,
that officeholders and candidates cannot "Inoculate a
solicitation of non-Federal funds by reciting a rote
limitation, but then encouraging the potential donor
to disregard the limitation." The FEC does not say
what It means to "encourage" a potential donor to
disregard the stated limitation and contribute soft
money. The FEC does not say, and the word
"encourage" Is not a defined term under the FEC
rules. We can assume that If the candidate states that
he Is only asking for federally permissible funds, only
to burst Into derisive laughter, or to say "Sure, and I
have a bridge hi Brooklyn to sell you,• the regulators
may allege Improper "encouragement."

Appearing In Event Materials. A federal officeholder or
candidate may also appear on a ftmdralslng invitation
or solicitation letter tor a 527, but under somewhat
more restrictive circumstances.

On the one hand, the FEC said that publicity for an
event standing alone would not necessarily constitute
a solicitation of funds: "The mere mention of a
covered Individual In the text of a written solicitation
does not, without more, constitute a solicitation or
direction of nonfederal funds by that Individual.- The
written materials would actually have to constitute a
solicitation for funds" (I.e., by asking for them).
Moreover, In keeping with the principle that
candidates speak only for themselves and are not
J----1——-J __ UKA • ••••• m»fc»fclj • • —m ^B&IBABA M*Ajudged on me represencauons or uuien, me
officeholder or candidate must also approve,
authorize, agree or consent to being featured In the
materials.

But If the Candidate Appears In a Written Solfdtatton?
The FEC made dear that a candidate or officeholder
cannot agree to appear In a written soUdtetion for
soft money. A disclaimer of the kind allowed for an ATTACHMENT.
event engagement cannot "cure" a soft money *•[• ^ «f
solicitation. For example, a fundrablng Invitation
featuring and approved by e federal candidate could
not say, "Individuals and Corporations, $1,000," and

hmv/Awww mftiMu»niiuwi«vhiinflaw.cniii/mnfeĵ  candidat... 9722/2006
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then be made legal by adding a dause saying that
•Senator X Is asking for a donation of up to $5,000
per year. He Is not asking for funds from
corporations, labor organizations, or other federally
prohibited sources." The solicitations featuring the
candidate must only seek hard money.

This portion of the opinion makes dear that the rules
are different for personal speaking engagements on
the one hand, and appearances In event solicitations
on the other. In the first case, the candidate or
officeholder can ask for money, but deal with the
•soft money" problem with a "disclaimer/ oral or
written. In the second, the disclaimer does not effect
a cure: a candidate or officeholder cannot consent to
appear In a written event solicitation that requests
soft money.

And If the Candidate Is Hononry Chair of the Event?
The FEC could not agree on "whether the use of a
covered person's name In a position not specifically
related to fundralslng, such as 'honorary chairperson,'
on a solicitation not signed by the covered person. Is
prohibited by the Act.'

What If the 527 Is Not Raising the Money for Bectton-
Related ActMty? The FEC addressed a matter peculiar
to the RGA's status that may have larger Import for
527 groups. The RGA told the FEC that It maintained
a "conference account1 from which It did not engage
In any election-related activities, but ralhei from
which It paid for meetings of Republican governors
and other public policy activities. It asked whether
federal officeholders and candidates could raise
unlimited funds for this account regardless of source,
on the theory that activities paid from these funds
would not be election-related.

The FEC said: No--at least In this case Involving the
RGA. The FEC noted that the RGA's basic overall
purpose as a 527 organization was to engage In
partisan political activity, and that the RGA may have
treated the conference account as exempt function
Income under IRS rules. Under these circumstances,
BCRA's restrictions apply. However, the FEC left open
the possibility that "other legal or factual
considerations" might yield a different outcome In a
different case, on different facts, Involving a different
527.

The FEC applied the same reasoning to hold that the
RGA's conference account could not accept donations
from corporations chartered by Act of Congress, such
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as Fannie Maa or Freddie Mac, which are prohibited
from making contributions or expenditures In
connection with nonfederal elections.

Postscript: The RNC and the RGA Have Gone Their
Separate Ways

The FEC assumed without deciding that the RGA had
severed Its ties from the Republican National
Committee before BCRA took effect In November
2002, and that the RGA was not otherwise subject to
BCRA's soft money restrictions. This Is because the
RGA so stated. Had the RGA not so stated, and Its
relationship to the RNC had been an Issue, the
analysis would be very different. In this way, BCRA
operates to discourage dose relationships between
different operating units of a political party, such as
the RNC and the RGA.

Another, Rented Note: FEC Priorities for RulemaMng
In 2004 May Include '527s, •

The FEC will discuss at Its next public meeting, on
Thursday, January 15, Its rulemaUng priorities for the
next year. The General Counsel, In consultation with
the Regulations Committee., suggests that "the
rules...need to be reexamlned regarding the
determination as to when 527 organizations and other
groups become political committees."
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